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Court of Appeals of the District of Columbia, 


No. 4263. 


II.xMiLTox IloTKL, a Corporation, Appellant, 

vs. 

Nestor A. L. Lattard. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68517 

Nestor A. L. Lattard, Plaintiff, 

vs. 

Hamilton Hotel, a Cor})oration, Defendant. 

L^NiTEi) States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Distidct of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papei*s were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed Febmary 15, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 68517 

Nestor A. L. Lattard, Plaintiff, 

vs. 

Hamilton Hotel, a Corporation, Defendant. 

The plaintiff, Nestor A. L. Lattard, sues the defendant, Hotel 
Hamilton, a corporation, for money payable by the defendant to the 
plaintiff for goods sold and delivered bv the plaintiff to the defend- 
1—4263a 


o 


HAMILTON HOTEL NESTOR A. L. LATTARD. 


ant; and for work done and materials ])’()vided l)y the jilaiiitifV for the 
defendant at his recjuest; and for money lent by the })lainlilf to the 
defendant; and for money paid by the |»laintilf for the use of the de¬ 
fendant; and for money found to Ik* due from the defendant to tlu‘ 
plaintiff on aeeonnts stated between them. And the [)laintiff claims 
$1.29:>.4<S with interest from the 11th day of February, 11)24. aeeord- 
ing to the particulars of demand hereto annexed, besides cost. 

FOSTFK WOOD, 

Aft(>rnf‘i/ for PlainfIfJ. 

'2 PurtiiuiiU'x nf DrnmniL 


H(it( 1 Hamilton, a (’oriM»i-ation. to Nestor A. L. Lattard, Dr. 


Auirust 1. to Aujrust .'ll. Sorvi< es i-emlered 

Sei»t(*ml»(M' 1 to S(‘pteinl>er IMK 
October 1 to October .*>1. lbli‘5. 

N<»vt*mber 1 to November lo. 

November lo to November .’>(). lirj:;. 

IbM’cmber 1 to Decembm* ol. Ijrjo. 

January 1 to January .‘*1. lb-4. 

February 1 to February 11, l‘J24, 


00 

.T>o. oo 
ITo.OO 
1(H).00 
•iOO.(M) 
•J(H).0() 


.fljos.:;--* 


I‘ai(l on account. SJA.OO 

1(H).(H) 
1(K).(H) 
100.00 
50. S4 
100.(H( 


Total 


•1^504. S4 504. S4 


Amount due 


. .$l,20:i.4S 

FOSTER WOOD. 

Atty. for PIff. 


Affidavit of Merit. 

♦ * * ♦ 


♦ * 


District of Columbia, ss: 

Nestor A. L. Lattard, being first duly sworn, on oath deposes and 
says that he is the plaintiff in the above-entitled cause of action and 
makes this affidavit as such; that on or about the 2d dav of Decern- 
her, 1922, he was in the employ of the Hotel Hamilton, of the city of 
Washington, District of Columbia, the defendant in this action, and 
held the position of maitre d’hotel; that the defendant agreed to 
pay affiant the sum of three hundred and fifty dollars 
3 ($350.00) per month and to furnish him his room, board, and 

laundry, etc., for and in consideration of his services. That 
during the lat-er part of 1922, affiant desired to visit his sick mother 
in France, and stated that he would have to leave the hotel in Janu¬ 
ary" or February of 1923. At the request of the defendant, affiant 
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(lid not l('avo tlio of tlio hotel until June 10, 1923. The de¬ 

fendant through its manager, Mr. Bai’se, on or about the 22nd day 
of May, 1923, promised and agreed to pay to affiant the sum of three 
liundred and lifty dollars ($350.00) per month during the period 
tliat he should be absent, if he would return on or about the loth of 
September, 1923, in eonsideration of which affiant agreed to return 
on or about the 15th of September, 1923, and did return on or about 
the 18th of September, 1923. That on or about the 15th of Novem¬ 
ber, 1923, affiant consented to a reduction of his salarv to two hun- 
died dollars ($200) per month, including nmn, board and laundry, 
and that he remained in the services of the defendant until on or 
about the 11th day of February, 1924, and that the statement of ac¬ 
count set forth in the jiarticiilars of demand hereto attached is a true 
and correct statement, that he performed the sendees which he agreed 
to jierform, and that there is due and payable to affiant from the de¬ 
fendant, the sum of $1,293.48, with interest from the 11th day of 
February, A. I). 1924, exclusive of all set off's and just grounds of de¬ 
fense, according to the iiarticulars of demand. 

NESTOR A. L. LATTARD. 

4 Subscribed and sworn to before me this 13th day of Febru¬ 
ary, 1924. 

[seal. ] FRANCIS R. ELLIS, 

Notary Public, D. C. 

My Commission cxj)ires March 29, 192G. 

Pleas. 

Filed March 12, 1924. 

Now comes the defendant. The Hamilton Hotel Corporation, and 
for pleas to tlie declaration filed in the above entitled cause says: 

(1) That it did not undertake and promise, as therein alleged. 

(2) That it is not indebted in manner and form as therein alleged. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

Affidavit of Defense. 

I, W. H. Barse, being first duly sworn, on oath depose and say that 
1 am the manager of the Hamilton Hotel, which hotel is owned by 
Tlie Hamilton Hotel Cor])oration, there being no such corporation 
known to this deponent as the Hotel Hamilton. Deponent says that 
he has ])ersonal knowledge of the things set forth in the affidavit of 
merit filed by the plaintiff' in the above entitled cau.^e, and he denies 
that the plaintiff is entitled to the sum sued for in his declara- 

5 tion, or any portion thereof, and this deponent states that he 
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has a full, adequate and e()in]>lete defense to the elaim and all 
of the said claims, which defense is as follows, to wit: 

Deponent says that the ]>laintitf was employed by him in the posi¬ 
tion of maitre d’hotel Hamilton, for which he was receiving the 
salary of Three Hundred and Fifty Dollars ($d50.00) per month,^ 
with room and meals, which salary included, however, some speciaF 
services which he was rendering another hotel, a portion of the salary 
being charged to and ])aid hy the other hotel. 

On or about the 1st of June, 102d, the plaintiff came to this de¬ 
ponent and advised him that he shoidd like to leave the hotel on the 
loth of June or in time to sail to France, his native country, from 
New York, on June the loth, with the re(juest that he desired a vaca¬ 
tion and would like to return to work again on his return from 
France in the Fall of 19*2d. Deponent consented that he might leave 
at this time and suggested that lie take with him some of the adver¬ 
tising matter of the hotel, and distribute it on the boat, but there was 
no undei*standing or agreement, in fact it was distinctly understood 
that he was to receive no compensation for so doing, nor was he to 
receive any compensation during the ])eriod of his absence from the 
hotel on his vacation. 

Deponent says that he advanced the plaintiff his salary for the re¬ 
maining half of June, and ixho gave him Three Hundred and Fifty 
Dollars ($350.00), or the equivalent of his salary for July, but when 
the officials of the coinjiany’- attention was called to the advancement 
made they instructed this dejionent to deduct this advance- 
b ment from his salarv when he returned in the Fall, which 
was done, and by reason of the fact that it was necessary to 
curtail expenses and reduce salaries generally, this plaintiff’s salary 
was on the 1st of December reduced to Two Hundred Dollars 
($200.00) per month, and the diff'erenee between the Three Hundred 
and Fifty ($350.00) and the amount received hy the ])laintiff as 
shown bv his Bill of Particulars from October 1st to December 1st 
covered the deductions made from the salary for the advance made to 
him of Five Hundred and Twenty lYve ($525.00) Dollars when he 
left the hotel on June 15th, 1923. 

Deponent states that plaintiff' continued to work from December 
1st to Februar\^ 11, 1924, for Two Hundred Dollars ($200.00) per 
month, with knowledge of the fact that he was to receive only Two 
Hundred Dollai*s ($200.00) per month, which sum so due him was 
actually paid except the balance of from February 1st to February 
11th, which was not paid him, and which he is not entitled to, be¬ 
cause he brought this suit and left the hotel before the month was up, 
he being employed and paid by the month. 

Deponent states, however, that he tendered to the plaintiff the sum 
due him for his services from February 1st to February 11 at the rate 
of Two Hundred Dollars ($200.00) j)er month with a view of avoid- 
ing any dispute or controversy, but he declined to accept this, and 
The Hamilton Hotel Cor})oration, not being liable to him for said 
amount, it now declines to renew the tender. 

And further deponent sayeth not. 


WILLARD H. BARSE. 
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7 Subscribed and swoin to before me, a Notary Public in and 

for the District of Columbia, this 1*2 day of March, A. D. 

1924. 

[seal.] S. a. gentry, 

Notary Public, D. C. 


Joinder of Issue. 
Filed March 19,1924. 




The plaintiff, Nestor A. L. Lattard, joins issue on the 1st & 2nd 
ideas of the defendant filed herein. 


FOSTER WOOD, 
Attorney for Plaintiff. 


Memorandum. 

May 21, 1924.—lYrdict for plaintiff*, $1,293.48. 

Motion for New Trial. 

Filed Mav 20, 1924. 

Now conies the defendant and moves for a new trial herein on the 
following grounds: 

1. Verdict contrary to the evidence. 

2. Verdict contrary to the weight of the evidence. 

2). The court erred in admitting evidence offered on behalf of the 
plaintiff. 

4. The court erred in not directing a verdict at the close of the 
jilaintiff’s case. 

W. GWYNN GARDINER. 

J. WILLIAM TOMLINSON. 


8 Foster Wood, Esq., 

Attorney for plaintiff': 

Please take notice that the above motion has been calendared for 
hearing on Friday, May 30, 1924, at 10:00 A. M. or as soon thereafter 
as counsel may conveniently be heard. 

J. WILLIAM TOMLINSON. 

Service accejited this 24th dav of Mav, 1924, by 

FOSTER WOOD, 
Per E. R. YOUNG. 
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Supreme Court of the District of Columbia. 

Friday, June 6tli, 1924. 

Session resumed pui*suant to adjournment, Mr. Justice Siddons 
presiding. 

s(: :ic ♦ * * ♦ 

The motion of defendant filed herein for a new trial corning on to 
be heard is submitted to the Court. U])on consideration thereof it is 
ordered that said motion be, and it is hereby overruled and judgment 
on verdict is ordered. 

Wherefore it is considered that plaintiff recover herein of defend¬ 
ant the sum of one thousiuid two lumdred ninetv-three and 48/100 
dollars ($1,298.48) with interest thereon from this date, together 
with costs of suit, to be taxed by the Clerk, and have execution tlieri'- 
for. 

From the foregoing judgment the defendant hy its Attor- 
9 neys in open Court makes an ap])eal to the ("ourt of Appeals : 

whereupon the maximum of an undertaking to o[>erate as a 
Super.>iedeas is hereby fixed in the sum of Two thousand dollais 
($ 2 , 000 . 00 ). 

Further, upon motion of defendant, it is ordered that execution 
herein be, and it is hereby stayed until June 9th, 1924. 

Memorandum. 

June 9, 1924.—Supersedeas undertaking on appeal approved and 
filed. 


Assignments of Error. 

Filed June 20, 1924. 

♦ * * * ♦ 3|c 5|e 

1. The Court committed error in not directing a verdict in favor of 
the defendant upon the plaintiff's testimony. 

2. The Court committed error in admitting testimonv of the plain¬ 
tiff. 

W. GWYNN GARDINER, 

J. WM. TOMLINSON, 

Attorneys for Defendant. 

10 Designation of Record. 

Filed June 26, 1924. 

The Clerk will please include in the record on appeal the follow¬ 
ing: 
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1. Declaration filed by plaintiff. 

2. Pleas filed by defendant, 
d. Joinder of Issue. 

4. Memo, of verdict, 
o. Memo, of Judgment. 

0. Motion for New Trial. 

7. Memo. Noting appeal. 

<S. Bond on appeal approved and filed, 
b. Bill of Exceptions signecP and fded. 

10. Assignments of Error. 

11. This designation. 


W. GWYNN GARDINER. 
.1. WM. TOMLINSON. 


Copy of the above designation of record accepted this 25 day of 
June, A. D. 1924. 

TOSTER WOOD, 
Per E. R. YL 


11 Memoranda. 

June 30, 1924.—Bill of Exceptions (]n-oposed) filed. 

July 8, 1924.—Objections and proposed amendments to Bill of Ex¬ 
ceptions filed. 

July 29, 1924.—Time to submit exce})tions extended to and in¬ 
cluding September 5, 1924. 

Se|)tember 8, 1924.—Notice of submission of Bill of Exceptions & 
acknowledgment of service filed. 

October 27, 1924.—Bill of Exceptions signed and filed. 

12 Supreme Court of the District of Columbia. 

United States of Amerk'a, 

DiMrict of Columbia, a-s: 

1, Morgan II. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 11, 
both inclusive, to be a true and correct transcript of the record accord¬ 
ing to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 68517 at Law, wherein Nestor A. L. Lat- 
tard is Plaintiff and Hamilton Hotel, a Corporation, is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
29th dav of October, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 


E. W. 
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13 111 the Supreme Court of the District of Columbia. 

At Law. 

Xo. G8517. 

Xestor a. L. Lattard, Plaintiff, 

vs. 

Hamilton Hotel, a Corporation, Defendant. 

A mended Bill of Exceidion.'^. 

This cause came on at a hearing before Mr. Justice Siddons and 
a jury on the 21st day of May, A. D. D)24, the plaintiff' bein^j; rep¬ 
resented by Foster Wood, Es(p, and the defendant beinji; repre¬ 
sented by W. (Iwyiin (lardiner, Ks(j., and J. William Tomlinson, 
Ks(|., and thereuj>()n the ])laintiff', to maintain the issues on plaintiff's 

part joined offered the following evidence: 

* 

Ami thereuixm Xestor A. L. Lattard, the plaintiff', was called 
as a witness in his own behalf, and, after being duly sworn, was c.\- 
amined and testilied in substance thus: 

That in December, lh22, 1 was emj)loyed by the Hamilton Hotel 
and held the ])osition of Maitre d'hotel and reeeived the sum of 
$330.00 per month, room, board and laundry for and in considera¬ 
tion of his services; that in May, 1022), Xestor A. L. Lattard told Mr. 
Parse that he was leaving the Hotel and was going to return to his 
home in France, his Mother having recently died there, and that 
he wished to return there to live with his sister. That Mr. Parse 
recjuested the witness to return to the Hotel after having gone to 
France. The witness stated that it would not ])ay him to return to 
the Hotel because of the cost of going to France and returning. 

The witness further stated that Mr. Parse told him that if he would 
return to the Hotel that he would be ])aid his salary during his 

14 absence. To this testimony the defendant objected on the 
ground that what Mr. Parse said is not binding upon the de¬ 
fendant. The Court overruled the objection, to which ruling the de¬ 
fendant noted an exception. 

That the witness agreed to return to the Hotel on or before the 
loth day of September, 1023, if he would receive his sarary dur¬ 
ing hig absence. That before leaving the Hotel on the loth day 
of June, he was paid his salai^^ for the full month of June and for 
the month of July in advance. That when returning to this country 
he received a radiogram from Mr. Parse to j)hone him when he ar¬ 
rived in Xew York, which he did and received instructions to bring 
a new crew with him from Xew York. That he arrived at the Hotel 
on the 18th of September, 1923, and resumed his duties there. That 
the Hotel was apparently in financial embarrassment and did not 
promptly pay him his wages and gradually fell behind. That on the 
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ir)th (lav of November be was advised bv Mr. Barse that tbev were un- 
able to pay him $d50.0() ])er month, and that they would have to re¬ 
duce his salary to $200.00 per month, to which the witness agreed. 
That thereafter he was not regularly })aid and that during the month 
of January he was advised that there would he deducted from his 
salary the amount which had been ])aid him for the balance of the 
month of June and tlie month of -lulv when he was awav on his vaca- 
tion, and that he would not receive any pay for the time he was away 
from the Hotel. I had earned from services rendered the sum of 
$1,708.J2; that 1 had been paid on account the sum of $504.84, 
which leaves a balance due me by the Hotel of $1,203.48. That I 
letained counsel and that suit was in.^tituted against the Hotel; 
that a few dav- thereafter Mr. Barse told me that bv reason of suit 
bled agaiiLst the Hotel that my services would be dispensed with and 
that I therefore left the service of the Hotel. 

On cross-examination the witness testilied in substance thus: 
15 That when I left for Euro^je in June, 1023, the Hotel owed 
me nothing; that when I left the Hotel I received $550.00 in 
advance. 

Witness further testified that Mr. Meehan was the paymaster and 
has charge of the pay rolls and 1 received my money through his 
otlice; that the heads of the various dei)artments in the Hotel had the 
authority to hire and tire the help employed under them, that I was 
in charge of the dining room and had complete supervision over the 
help em])loyed in that office. 

(V)unsel for the defendant asked the witness the fallowing ques¬ 
tion : 

“Mr. Lattard, you were employed by the Lee Hou.se and the Ham¬ 
ilton Hotel together, were you not?” 

To this cpiestion the plaintiff objected and the Court sustained the 
objection. Defendant stated that he proH'ered to prove that the 
l)laintiff was em[)loyed by the Lee House and the Hamilton Hotel 
jointly, and that he had both places under his supervision. To the 
ruling of the Court the defendant noted an excei)tion. 

Thereupon the plaintiff announced his cause closed and the de¬ 
fendant, through its counsel, moved the Court to deliver a verdict 
for the defendant u})on the ground that the plaintiff had failed to 
make out a cause against the defendant. The Court overruled the 
motion to which an exception was noted. 

And thereupon the defendant offered the following evidence: 

And thereupon William H, Barse was called as a witness for 
the defendant and testified in substance thus: 

1 am the manager of the Hamilton Hotel and employed Mr. Lat¬ 
tard after he had been accejJed by tbe Directors of the Hamilton 
Hotel; that the heads of the various departments in the Hotel are 
hired only after they have been accepted by the Directors of the Hotel 
corporation. The head of each department has the authority 
1() to hire and fire the emjdoyees emjdoyed in that department; 
that the Hotel has a paymaster who has control over the ac- 
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counts of the oiiiployoes of the Tlotel arid wlio makes all dishiirse- 
iiients. Witness further testified: 

That Mr. Lattard s])nke to him about his intended visit to France 
at which time I told him that I would advance him JfooO.UO as a 
bonus, as 1 thouiiht that the Directors would a]>i)rove of it; that when 
the matter was brought to the attention of the l)ire(*tors, Mr. Pitts, 
one of the Directors, told me that the Directors would not approve 
of the advance made to Mr. Lattard and that 1 had no authoriy to 
give him that money and directed me to see that this amount, 
if.mO.OO, was dedeated from his salary if he returned in the future. 

Witness denied that he had promised to pay the plaintiff his salary 
while he was abroad. 

Witness further testified that Mr. Lattard consented to his salary 
b(‘ing reduced to $200.00 per month on the loth day of November. 

Witness was asked the following question: 

‘‘State whether or not Mr. Lattard was hired by the Hamilton 
Hotel and the Lee House jointly.” 

To this question counsel for the ])laintifY objected on the grouial 
that it was immaterial for what purposes he was emj)loyed. Coun¬ 
sel for the defendant offered to prove that Mr. Lattard was hired hy 
the Hamilton Hotel and the Lee House jointly. The Court sus¬ 
tained the objection and allowed the defendant an exce[)tion. On 
cross-examination the witness testified in substance thus: 

1 did not tell Mr. Lattard that the Directors had disapproved of tin; 
advancement made bv me to him of ^ooO.OO until some time in 
.lanuary 1924. 

Witne.<s further testified that 1 met Mr. Lattard in New 
17 York City upon his return to the United — and was in New 
York City with him for sereral davs while Mr. Lattard was 

V * 

getting emj)loye€‘s for his dining room, in the Hamilton Hotel. 

Counsel for the jdaintitf a.'^ked the witness the following (piestion: 

“Do you deny that in the presen(*e of Mr. Lattard and of the ac¬ 
countant from New York in November you made the statement that 
vou had told Mr. Lattard that he would receive his Sidarv while awav 
during the summer and that you did not see why your orders were 
not carried out and why he was not j)aid the money?” 

Answer: “I do not deny that 1 made this statement.” 


Whereupon the defendant announced his case closed. Defendant 
again asked the Court for a directed verdict which was overruled and 
an exception noted. 

Be it remembered that each of the se])arate and several excej)tions 
taken bv counsel for the defendant as hereinbefore set forth was so 
taken by counsel then and there before the jury retired, and counsel 
for the defendant then and there prayed the Court and now prays the 
Court to sign and seal this Bill of Exceptions, and at the request of 
counsel for the defendant, the same is accordingly signed and sealed, 
and made a part of the record in this case, this 27th day of October, 
A. D. 1924. 

F. L. SIDDONS, 

Justice, 
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We agree to the above Bill of Exceptions. 

FOSTER WOOD, 

Attorne}! for PJ't'lf. 

.1. WM. TOMLINSON. 

LS I Endor.'^d: I No. (>8517. At Law. Lattard vs. Hamilton 

Hotel. Bill of Exce])tioHs. Law offices of W. Gwynn Gardi¬ 
ner. 

lAidor.'^ed on cover: District of Columbia Supreme Court. No. 
42()d. Hamilton Hotel, a corporation, appellant, vs. Nestor A. L. 
Lattard. Court of Appeals, Di.strict of Columbia. Filed Dec. 22, 
lb24. Henry Hodges, clerk. 
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3n Court of iUppealo of t^e 
Btotrtct of Columtita 


January Term, 1925 

No. 4263 

HAMILTON HOTEL, A CORPORATION 

Appellant 

vs. 

NESTOR A. L. LATTARD 
Appellee 

BRIEF FOR appellee 

PRELIMINARY STATEMENT 

The record discloses (p. 6) two assignments of 
error. They are as follows: One, The court commit¬ 
ted error in not directing a verdict in favor of the 
defendant upon the plaintiff’s testimony. Two, The 
court committed error in admitting testimony of the 
plaintiff. 
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ARGUMENT 

It is respectfully submitted that the first error as¬ 
signed will not be considered by this court for the 
reason that after the giving in of plaintiff’s testimony 
the defendant introduced testimony on its own behalf. 
It is true that at the close of the defendant’s testi¬ 
mony the defendant renewed its motion but it is sub¬ 
mitted that the first assignment of error does not go 
to that length. 

The second assignment of error: It is submitted is 
lacking in definiteness. Apparently the appellant 
takes the view that all of the testimony of the plain¬ 
tiff was without legal effect and did not support the 
allegations contained in the declaration. It is re- 
specffully submitted that such a conclusion is unwar¬ 
ranted. 

The only question of law to be submitted to the court 
upon the record in this case involves the question as 
to whether or not the general manager of the Hotel 
Hamilton, Mr. Wm. H. Barse, had authority to em¬ 
ploy Mr. Lattard, the plaintiff below. Mr. Lattard 
was employed in 1922 (p. 8); Mr. Barse testified (p. 
9) that he was the manager of the Hamilton and em¬ 
ployed Mr. Lattard. This employment of course dates 
back to December, 1922; Mr. Barse further testified 
that he employed Mr. Lattard after he had been ac¬ 
cepted by the Directors of the Hamilton. There is 
nothing in the record to indicate that Mr. Lattard had 
any knowledge of the necessity of his being approved 
by the directors after he was employed by Mr. Barse. 
So far as Mr. Lattard knew he was employed by Mr. 
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Barse in December, 1922, and continued in the service 
of the hotel until May, 1923. It is submitted that Mr. 
Barse as General Manager had the right to employ 
Mr. Lattard in 1922 and that whether he had the right 
or not his action was accepted and approved by the 

Directors of the Hamilton. So that as concerns the em- 
ploypaent of Mr. Lattard we have first, the action of 
the manager of the Hotel in his employment and sec¬ 
ondly, the direct ratification of that employment by the 
Directors of the Hamilton and in addition it must be 
presumed that from the time of the employment of Mr. 
Lattard in December, 1922, until about the first of 
June, 1923, Mr. Lattard received the compensation 
which was to have been paid. This was the situation 
that existed between the parties when during the month 
of May, 1923, Mr. Lattard communicated to the gen¬ 
eral manager, Barse, that it was his purpose to re¬ 
turn to France; the question is then presented as to 
whether or not the man who originally employed Mr. 
Lattard had the power to further the contract with him 
to return to the Hamilton after visiting France. Con¬ 
cerning this continued employment there are two ver¬ 
sions: First, the testimony of Mr. Lattard that it 
would not pay him to return to the Hamilton because of 
the cost of going to France and returning and the 
statement of Mr. Lattard that Mr. Barse told him that 
if he would return to the Hamilton that he would be 
paid his salary during his absence (R., p. 8). On the 
other hand Mr. Barse testified (p. 10), that Lattard 
spoke to him about his intended visit to France at 
which time Barse told Lattard that he would advance 
him $550 as a bonus. Here is a conflict of testimony, 
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Lattard testifying that he was to be paid during his 
absence and Barse testifying that he would advance 
him $550. This raised a question for the jury and 

they accepted the version of the employment given by 
Mr. Lattard and accordingly found for him. 

Lattard returned to the Hotel about the 15th of Sep¬ 
tember, 1923. According to his contract with the Ho¬ 
tel, entered into with Mr. Barse, the general manager, 
he was to receive $350 a month during the last 15 days 
of June, the months of July, August and the first fif¬ 
teen days in September; as against this he had been 
paid $550; he then continued in the employ of the 
Hotel Company and rendered daily service until Sep¬ 
tember 30th, and thereafter during the months of 
October, November and December, 1923, January, 1924, 
and the first eleven days in February, 1924. So far as 
appears from the record no complaint was ever made 
by Barse concerning his agreement as testified to by 
Mr. Lattard nor does it appear from the record that 
the President or any director of the Hamilton Hotel 
ever approached Mr. Lattard or challenged his right 
to the fulfillment of the contract which had been en¬ 
tered into with Mr. Barse on behalf of the Hotel. In 
a word the gist of defendant’s testimony is to the 
effect that Mr. Barse, as manager, employed Mr. Lat¬ 
tard and that after the lapse of many months and 
various payments on account of said employment the 
same witness testified that the Directors did not ap¬ 
prove of the advance of $550 made to Mr. Lattard, 
just prior to the first of June, 1922. No officer or 
director of the defendant company appeared as a wit¬ 
ness to testify that Mr. Barse, as general manager, 
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was not clothed with the power and ap^rity to em¬ 
ploy Mr. Lattard whereas on the coiwaet, the record 
emphatically discloses that from June, 1923, and 
on, the officers and directors of the corporation re¬ 
mained mute and permitted Mr. Lattard to go on in 
the belief that he was to be paid although Mr. Barse 
testified that they did not approve of his action. They, 
the directors, allowed Mr. Lattard to come to this 
country from France at a great cost and his contract 
prevented his securing employment during his three 
months’ absence. They wished to accept the benefits 
of this contract but now seek to escape liability there¬ 
under. Thus it appears: First, that there was a gen¬ 
eral employment by a duly authorized agent, and Sec¬ 
ondly, that there was a ratification on the part of the 
hotel company of Mr. Lattard’s employment. 

It must be admitted that if Mr. Barse had authority 
to employ Mr. Lattard in the first instance that he 
also had authority to continue that employment by 
agreeing to pay Mr. Lattard during his absence upon 
the proviso that he would return to the Hotel Hamil¬ 
ton in the Fall. 


THE LAW 

The following law citations support appellee: 

Kidd vs. Edison Co., 239 Fed. 405. 

Stark Elec. E. Co. vs. McGinty, 238 Fed. 657. 
Jenson vs. Tolter Crouch Co., 174 Fed. 86. 
Swift & Co. vs. Detroit Salt Co., 233 Fed. 731. 
Egbert vs. Sun Co., 126 Fed. 569. 

Bostwich vs. Mutual Life, 251 Fed. 36. 

Ladd vs. Aetna Indemnity Co., 128 Fed. 298. 
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McCaskill vs. U. S., 216 U. S. 504. 

Merchants Bank vs. State Bank, 10 Wall. Re¬ 
ports, 604. 

Newbold vs. Brennan Construction Co., 48 App. 
Cases, D. C., 95. 

The authorities cited by appellant are not in point. 

CONCLUSION 

It is respectfully submitted that the judgment should 
be affirmed. 
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PRELIMINARY STATEMENT 

This is an appeal from a judgment of the Court en¬ 
tered on a verdict of a jury after trial in an ex con¬ 
tractu case. The declaration was in common counts 
and claimed $1,293.48. 

STATEMENT OF THE CASE 

The testimony shows that the plaintiff was employ¬ 
ed by the Hamilton Hotel as Maitre d^Hotel and re¬ 
ceived the sum of $350 per month, room, board and 
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laundry for his services (R. 8); that the plaintiff was 
employed after he had been accepted by the directors 
of the Hamilton Hotel (R. 9). 

Plaintiff testified that Mr. Muhan was the paymas¬ 
ter and had charge of the payrolls and that the plain¬ 
tiff received his money through his office (R. 9). The 
hotel had various departments and the head of each 
department had the authority to hire and fire the help 
employed under him; that the plaintiff was in charge 
of the dining room and had complete supervision over 
the help employed in that office (R. 9). 

Plaintiff testified that in May, 1923, he told Mr. 
Barse that he was leaving the hotel and returning to 
France. Mr. Barse told the plaintiff that if he would 
return to the hotel that he would be paid his salary 
during his absence. On the plaintiff’s return voyage 
he received a radiogram from Mr. Barse to phone him 
when he arrived in New York, which he did, and re¬ 
ceived instructions to bring a new crew with him from 
New York. That he arrived at the hotel on the 18th 
day of September, 1923, and resumed his duties. That 
the hotel did not promptly pay him his wages and 
gradually fell behind. In January the plaintiff was 
advised that there vrould be deducted from his salary 
the amount which had been paid him for the balance 
of June and the month of July when he was away on 
his vacation, and that he would not receive any pay 
for the time he was away on his vacation (R. 9). 

The plaintiff instituted suit against the hotel and a 
few days thereafter Mr. Barse told the plaintiff that 
by reason of his suit being filed against the hotel his 
services would be dispensed with, and plaintiff left 
the service, at which time the hotel owed the plaintiff 
a balance of $1,293.48 (R. 9). 
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The defendant's testimony tended to show thus: 

William Barse testified that he was the manager 
of the Hamilton Hotel and employed Mr. Lattard after 
he had been accepted by the directors of the Hamilton 
Hotel; that the heads of the departments in the hotel 
are hired only after they have been accepted by the 
directors of the hotel corporation. The head of each 
department has the authority to hire and fire the em¬ 
ployes employed in that department; that the hotel 
has a paymaster who has control over the accounts of 
the employes of the hotel and who makes all disburse¬ 
ments (R. 9). 

Witness further testified that Mr. Lattard spoke 
to him of his intended visit to France, at which time 
witness told Mr. Lattard that he would advance him 
$550 as a bonus, as he thought that the directors would 
approve it; that when the matter was brought to the 
attention of the directors the directors would not ap¬ 
prove of the advance, saying that the witness had no 
authority to give him that money, and demanded that 
it be deducted from Mr. Lattard’s salary if he re¬ 
turned in the future. The witness denied that he 
promised to pay Mr. Lattard his salary while he was 
abroad (R. 10). 

Witness, on cross-examination, did not deny that in 
the presence of Mr. Lattard and an accountant he said 
that he had told Mr. Lattard that he would receive 
his salary while away and that he did not see why 
his orders were not carried out and why he was not 
paid the money. 
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ARGUMENT 

1. The Court erred in admitting the following tes¬ 
timony over defendant’s objection: 

The witness further stated that Mr. Barse told 
him that if he would return to the hotel that he 
would be paid his salary during his absence 
(R. 8). 

The rule of evidence excluding this testimony is too 
well settled to admit of argument. 

The Supreme Court of the United States, in the 
case of The United States vs. Boyd, 5 Howard (U. S.) 
31, 12 Fed. 36, speaking of this principle of law, said: 

“We may add, also, that, so far as the agency 
of Garesche was material in making out the al¬ 
legation of fraud for the purpose of defeating the 
action, the proof was altogether incompetent. His 
acts and declarations for the purpose were ad¬ 
mitted without previous evidence of his appoint¬ 
ment as agent; and also secondary proof of the 
content of a pretended letter of appointment, with¬ 
out first accounting for the non-production of the 
original. ♦ * * 

“Before a party can be made responsible for 
the acts and declarations of another, there must 
be legal evidence of his authority to act in the 
matter.” 

This Court, in the case of Russell vs. Washington 
Savings Bank, 23 App. D. C. 398, Mr. Justice ^Morris, 
in speaking of the rule of law that representations and 
statements made by an alleged agent are not compe¬ 
tent evidence until there has been proof of such agency, 
said: 
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“Undoubtedly much of the testimony sought to 
be introduced in this case, and which was excluded 
by the trial court, is objectionable by the laws of 
evidence and Avas properly excluded. Liability 
to this criticism is a very large part of the depo¬ 
sition of George 0. Ferguson, whereby it was 
sought to prove his declaration and statements as 
those of the authorized agent of the bank to the 
plaintiff, before there was any proof of his au¬ 
thority. * ♦ * j^nd such is the well acknowl¬ 

edged rule of law upon the subject, under which a 
great part of the deposition in question is inad¬ 
missible as Ferguson was interrogated as to the 
representations and statements made by him to 
the plaintiff before there was any proof intro¬ 
duced as to his agency, or any offer thereafter 
to prove such agency so as to make these repre¬ 
sentations admissible.^’ 

2 Meehan Agency, page 1348, Section 1774. 

“It is necessary to keep constantly in mind in 
dealing with the subject of the agents’ statements, 
representations and admissions that the fact of 
his agency is a condition precedent. Before proof, 
therefore, can be made of his statements, repre¬ 
sentations or admission it is essential that the 
fact that he was an agent at the time of making 
them shall either be admitted or be shown by evi¬ 
dence making a prima facie case.” 

1 Clark vs. Skyles, 467. 

“In the first place, to render the admissions 
and declarations of a person admissible against 
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another on the ground of agency, it is necessary 

that the agency be established.’’ 

2. The Court erred in overruling the defendant’s 
motion for a directed verdict at the conclusion of all 
the testimony. 

The settled rule of law is that one who assumes to 
deal with a corporation through one of its agents must 
satisfy himself, at his peril, that the agent has author¬ 
ity and that he is acting within the scope of his au¬ 
thority. 

Washington Gas Light Co. vs. Lansden, 172 U. S. 
534, 547. 

Morris vs. Griffith, 69 Fed. 131. 

Kice vs. Pensensular Club, 52 Mich. 87. 

Fifty Ward Saving Bank vs. National Bank, 48 
N. J. L. 513. 

2 Morawetz Private Corporation, Sections 593,606. 

1 Beach Corporation, page 330. 

There was no testimony in this case showing what 
authority Mr. Barse had to bind the corporation in 
any respect. On the contrary the eivdence established 
the fact that the head of each department in the hotel 
had the authority to hire and fire the employes em¬ 
ployed in that department, and that the head of each 
department was hired only after he had been accept¬ 
ed by the directors (K. 9). All the evidence showed 
that Mr. Barse hired a person after that person had 
been accepted by the directors of the hotel. He had no 
authority to employ anyone. 

The evidence failed to show that Mr. Barse had any 
authority to disburse money to the employes of the 
hotel. On the contrary, the evidence established the 
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fact that the hotel has a paymaster who has control 
over the accounts of the employes of the hotel and who 
makes all disbursements. 

There are no facts from which the jury could infer 
that Mr. Barse, on the behalf of the corporation, had 
authority to contract with Mr. Lattard to pay him 
his salary while he was abroad. The burden of proof 
was upon the plaintiff. 

The settled rule of law is that one who assumes to 
deal with a corporation through one of its agents must 
satisfy himself, at his peril, that the agent has author¬ 
ity and that he is acting within the scope of his au¬ 
thority. 

The Supreme Court of the United States, in Wash¬ 
ington Gas Light Company vs. Lansden, 172 U. S. 
534, supports the above mentioned rule, and in addi¬ 
tion the Court said: 

“We are still without any evidence from which 
it might be inferred that the act on the part of the 
manager w^as within the scope of his employment. 
The burden is upon the plaintiff to show this fact. 

“From the use of the term ‘general manager,^ 
we should not be authorized to infer any such au¬ 
thority nor would it be permissible to allow the 
jury to make a mere guess that it existed. A gen¬ 
eral manager of a business corporation, such as 
this Gas Company is, would not be presumed to 
have this power. The term, in our judgment, 
when used in connection with such a corporation 
cannot, in the absence of any evidence on the sub¬ 
ject, be presumed to mean anything more than 
that the person filling the position has general 
charge of those business matters for the carrying 
on of Avhich the company was incorporated. These 
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might include the buying of material, supervision 
of labor, employment of laborers, the manufac¬ 
ture of gas, its distribution, and the general ways 
and means of accomplishing the object of the cor¬ 
poration—all these in subordination of the Board 
of Directors and such superior officers as the 
board should provide. ♦ ♦ * The Court should 
have directed a verdict for the corporation on the 
ground that there was an entire lack of evidence 
upon which to base a verdict against it.^’ 

The Supreme Court of Maine, in the case of Peirce 
vs. Morse Oliver Building Company, 94 Me. 406 ; 47 
Atl. 914, in which the plaintiff’s action was to recover 
damages for the breach of an alleged contract made 
with an agent of the defendant corporation, said: 

“The plaintiff does not claim that he made a 
contract directly with the corporation itself, act¬ 
ing by its directors, but he said that he made it 
with the above named Charles B. Brown, acting 
for the defendant, on May 24. It is incumbent 
upon him, therefore, to show either that Brown 
had authority to make the contract, or was held 
out by the directors as having authority or that 
the contract was assented to and ratified by the 
directors after it was made.” 

Other authorities sustaining the above rule of law 
are: 


Morris vs. Griffith, 69 Fed. 131. 

Rice vs. Pensensular Club, 52 Mich. 87. 

Fifty Ward Saving Bank vs. National Bank, 48 


N. J. L. 513. 
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2 Morawetz Private Corporation, Sections 593, 606. 
1 Beach Corporation, page 330. 

The fact that Barse was manager of the hotel, with¬ 
out testimony showing what his duties were and what 
authority he possessed, did not give him authority to 
contract, on behalf of the corporation, such an extraor¬ 
dinary obligation as paying an employe his salary 
while on a three months’ vacation. 

The Federal Court, in the case of Bed Cross Pro¬ 
tective Society vs. Wayte, 171 Fed. 643, in which case 
Rothensies, the general manager, employed Wayte to 
secure control of a certain corporation with power 
from that state to issue certain kinds of policies. 
AVayte obtained an option on said corporation. After 
this Rothensies ,the general manager, reported what 
he had done to defendant’s Board of Directors. This 
was the first knowledge that the board had that Roth¬ 
ensies had employed Wayte, and the board declined 
to acquire the corporation, and Wayte brought suit 
for his services against the corporation, of which 
Rothensies was general manager, said: 

“As to the first question, it is clear beyond 
question that Rothensies, as supreme general man¬ 
ager, had no authority to employ the plaintitf. 
* * * Mr. Wayte’s employment was not known 

to the board, and as soon as it was called to its 
attention it declined to have anything to do with 
the matter and take over the New York Company. 
Under these circumstances it is clear that Rothen¬ 
sies’ act was not the act of the company, and it is 
not responsible for Mr. Wayte’s unwarranted em¬ 
ployment. * ♦ * 
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“In the present case the act of Rothensies, who 
made the contract, was beyond the scope of his 
authority and the defendant had neither received 
the fruits nor done any act which estopped it 
from denying his authoritj' to bind it thereby/’ 

The Missouri Court of Appeals, in the case of Skene 
vs. Union Casualty and Surety Company, 91 Mo. Ap. 
120, in which suit was instituted by the plaintiff to 
recover damages for an alleged breach of contract of 
employment. The plaintiff was hired by Gaty, the su¬ 
perintendent of the defendant corporation, to perform 
certain services. The Court, on page 132 of its opin¬ 
ion, said: 

“The employment of a general agent of a cor¬ 
poration is not an incident to the power of the su- 
superintendent, but is the peculiar office and duty 
of the Board of Directors as a body, or by a com¬ 
mittee raised out of it, to select and employ all 
general ofl&cers and agents of the corporation. No 
custom to the contrary was proven at the trial 
and there is no pretense that the defendant rati¬ 
fied the agreement made by Gaty (if such an 
agreement was made) to give plaintiff an addi¬ 
tional compensation out of the profits of the in¬ 
dividual accident insurance department. There 
is, therefore, an utter want of evidence to estab¬ 
lish the fact that Gaty was authorized to make 
the contract.” 

Other authorities are: 

Minshull vs. N. J. Terminal R. R. Company, 76 
N. J. L. 684. 
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Napier vs. Mozins Coal Company, 86 W. Va. 220. 

Carroll-Cross Coal Company vs. Abraham Creek 
Company, 83 W. Va. 205. 

The uncontradicted testimony in this case is that 
Mr. Lattard spoke to Mr. Barse about his intended 
visit to France, at which time Mr. Barse told Mr. Lat¬ 
tard that he would advance him $550, as a bonus, as 
he thought that the directors would approve of it 
(R. 10). 

Mr. Lattard knew that Mr. Barse had no authority 
to enter into such a contract and that it would have 
to be approved by the directors of the hotel. 

When the matter was brought to the attention of 
the directors, Mr. Pitts, one of the directors, told Mr. 
Barse that the directors would not approve of the ad¬ 
vance made to Mr. Lattard and that Mr. Barse had 
no authority to give him the money and Mr. Barse 
was directed to see that this amount, $550, was de¬ 
ducted from his, Mr. Lattard’s, salary if he returned 
in the future. This is the undisputed testimony (R. 
10). The directors of the hotel never ratified Mr. 
Barse’s acts but disapproved of them. 

We most earnestly contend that, for the above men¬ 
tioned errors, the judgment should be reversed and a 
new trial ordered. 

Respectfully submitted, 

W. Gwynn Gardiner, 

J. William Tomlinson, 
Attorneys for Appellant, 


